Article by Richard Manyon, Dispute Resolution associate at Payne Hicks Beach, first
published in the Estates Gazette magazine 12 September 2015

ESTATES

GAZETTE

Richard Manyon
Associate, Dispute Resolution

stndd put in the ownership of o singlie owner

Itis not often that the court is asked to < an exereise which has been tesmed “elass
constine the meaning oFastatutory robbery” by some weademics,
provision that his heen on the hooks for In order to feilitate the process of
moee thin 200 years, This was, however, enclosnre, Padioment coaeted the
the vequivernent in R (on the upplivetion of Inclosure Consolidition Act 1801 the
Anedrews) v Seevetary of State for-— 1801 Act™). From this point, the provisions
Encivonment, Food cood Rual Afficies of the 1801 Act could simply be
C20157 EWCA Civ 669; 220157 PLSCS imcorporated by referenee into any
LO8 Cetnelrvies 27, w case made ull the particudiar local Act, rather than cach
mose unustal by the faet that it was won in leulity having to start from semteh each
the Conrt ol Appeal on a point that had Bme.
been coneeded by the viery saume litigant One sueh loeality was Crudwell, in
(with the same counsel, Geogge Laarener relation to which an Act received Roval
Q) in asimilar first-instance e some Assent in 1816 Cthe Crsdwell Act”), The
20 vears previously - B (on the application '
of Anddyviesiv Secactury of State fin Actuppomted w commmissioner e the usonl
Fonwivomment, Food aand Rival Affiies wary whoergoyethadl the possers provided
L1998 FGCS 102 = Codndreas 17, forr in the 1501 Act. This meant that as well
The effect oF the ease i be that miany as rding on the eaclosure of land, hewas
hunedreels, or even thousands, of “lost able to make provision tor certain roads,
highways” - wmadhed and unused for footpaths, bridlewnys and other feaes,
generations - will be vevived and added 1o The eritical pru\"L;iun in Anchens 2 wis
the national vights of way network, seetion 10 ol the 1801 Aet, which gave the
commissioner the power to “set out and
The Andrews duo appoint sich private roads, Bridleways,
The context of bothdndrmes cases was the oty ditehes, dimins, witlerenimses,
provess of enelosure dvring the early 19th watering plices, quineics, hridges, gates,
centuny, This waes the meehanism by whieh ciles, mounds, fenees, banks, bounds and
tractitiomal conmmmnul Bieming inopen Bvhmaeks in, over, upon and theoaagh or
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andd st ont in prsanree of sueh Aet, as he
shadl think regnisite”,

Vo b sveew it was coneeded Gl
peeepted by the court) that section 10 anly
appliend Lo prvide monds, brrdlesays,
foobways, ete, As this was the only
pronision i the 1501 Aet thatallowed Hi
cotnmssioner to appoint rights of way of
s than SO i width any ol
Eavangg donvn of'a ['ﬂi!l“l right of wiry of less
U this widih was viewed s wltm i
and non-hinding,

I the cise of the Coudwell Aet, the
cornmmssioner purported t provids for
preeeicly these pes ol dghits o way
paciely o public bridlewny of 1200 in wadth
antd - Tuether prahbe Tesdleway o 101t m
width,

Tl comeession mdde e e D wonkild
rean thit these svinds held novalicity
Aveordingly, M Andress abandeoned Hi
coneessitn ind nrgaed tint, onits e
pomstrnelion. seetion 10 permitted e
asvanel ol hethy prvate aned pubilie nglhits of
iy of Teses than 30100 wadth.

Court of Appeal’s reasoning

[his might secm to run contrary to e
rakural teaning of the words, Bt the
Coneet ol Appread Tond i M Andiews”

FBvwone b reading thie 1801 Actina
parposive way 1t eonbl see no reason why
the 1800 A wonsled ot pronide for the
setting oat of public badlewns mud
footpaths of iy ven width,

The conrt alsoviewed the 1RO Actim
thie eomtest of e cnwelosire proees i o
whale, The phyvsieal lindsape of thy
eonntevade, e Lovd Justices veasoned,
"was to e el o sdicn] ways" and Qe
e o sense thiat e 1801 Act wonld not
minke provisien for the network of public
lestgaths aned bricleways to e edrm 1o
tdes mecosmt of thiss, Me Andoms" esper
wiks ahle toopeint to 67 other loeal
citclosie Aets thnt tusde provisien for
prablie Fighits ol wasy ol Tess than 20180
width, ndl 1o the faet that there had
aprparently been no legal chnllenge tonny
of these at the time.

The comrt thevedime vabed that this st
Act did allows commiasionmers o sl
public footpuths mnd bridleways ot any
widtle The elfoet of this s that tie Crnedssell
awardds fall tes be aeded to the definitive
g uneler the termes of seetion 55 of the
Wil e el Conmtrvsadde At 10953
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Dyt U comnese ol e 2, the conet
byl thit there comled e 500 10 1,000
sl instanees swhere publiv fos paths
sl Dreiedlewwans Badd D o Ty
ciiclostiee commissionen: bt wa
porveordediand vosed CVE Andiews’
expert laving aleealby ideatified 67

exannsprlis ) These gt of way can oy be
Tegly s, o thore will be oo by
vamblirs associtions and othersto
el el apply w hise ther
aclded to the defimtive map in advanee of
the 20026 demd e, Landow nesowill despair
thist these long-forgotien ways wall b
esvived], bk i to the Saprvine Conrt iy
aonew Jitigantis likelv to e neeessacy o
ehige e posttion. e the scerctoy of stiate
1 ot appending the Adeelrens 2 decision.

Afinal thought

A mteresting consderntion s what mizht
bappren il the vente of sweel o ght of way
s been bl over? Fechnieally at least,
any constroetion conld constitab
obstruction of a public vizht af way, 1t
mustters not that the rights ane not
corrently shiosn on e delinitive g, The
defimitiee maap is only evidenoe of the ways
that see showar onit, ot of the ways that
Bave nod et beerrmdeleh T0s anteipatidd
it local mathesities and kndownes will
try tadenl sath this sitiativn by way of
dliversion erdurs i meeessary. This leaves
open the quiestion of whit it happwen
i Bogloswnes B Bl ower the entivety ol i
prarcel af Tl adTeeted Dy o “Test Bighaay ™
leaving no voons tor snalternative route,
Potentially i ocky pisthy indeed,

fichieored Moo i aa assceiide o Propn
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